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Introduction

The Administrative Adjudication of Road Traffic Offences
(AARTO) Act is slated for countrywide rollout on 1 July 2021.
The AAis concerned that motorists (private and corporate)
should know their rights.

This document gives a broad overview of the AARTO Act, its
processes, and its likely effect on road users.

The AA has many concerns regarding AARTO and has
made submissions on changes it believes should be made.
For the reader wanting more detail, our submissions,
and the underlying legislation can be viewed at this link
https://www.aa.co.za/sites/default/files/aa-full_aarto_
submission_october_2020.pdf

What is AARTO?

It is a law which creates an administrative process
for handling less serious traffic violations which were
previously handled by the criminal justice system.

It also introduces the concept of demerit points to deter
habitual infringers.

How are traffic violations treated by AARTO?

AARTO divides traffic violations into two categories:
infringements, which are less serious violations, and
offences, which are more serious (such as reckless driving
and drunken driving). The majority of traffic violations will
be regarded as infringements.

Schedule 3 to the AARTO Act shows which violations are
regarded as infringements or offences. Offences are not
handled adminstratively and require an appearance in court.

Who administers AARTO?

The AARTO Act creates the Road Traffic Infringement Agency
(RTIA - soon to become the Road Traffic Infringement
Authority) which will administer the Act.

Who falls under AARTO?

All road users, meaning private individuals, companies
which own vehicles which don't require an operator card
(juristic persons), and companies which own vehicles
which do require an operator card (operators).

How does AARTO handle infringements?

Infringements require the payment of a fine, which may
initially be paid at a discount of 50%. If the fine remains
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unpaid after 32 days, the full fine is payable, and the
motorist will be liable for the additional cost of a courtesy
letter reminding them of the infringement notice.

What if | completely ignore a fine?

If a fine remains unpaid after a further 32 days after a
courtesy letter was issued, an enforcement order is issued.
Under AARTO, unpaid fines do not proceed to summons
and a court appearance.

What happens if | have an enforcement order
issued against me?

An enforcement order comes with extra costs, and
numerous licensing transactions will be blocked. For
instance, you will be able to pay and renew your vehicle
licence, but the authorities will not issue a licence disc.

How are the fine values determined?

Schedule 3 to the AARTO Act lists the relevant sections of
the National Road Traffic Act, the charge code, demerit
points and penalty units applicable to each traffic violation.

A penalty unit is R100, so a charge with five penalty units
would carry a fine of R500.

The AA has requested the Department of Transport
to review Schedule 3 in its entirety, since some trivial
infringements unrelated to road safety (like not notifying
the authorities of change of residential address within
14 days) carry a massive fine of R3000, while a serious
violation like blinding oncoming traffic with one’s brights
has a fine of just R1500, despite the safety risk.

I can't afford the fine. What should | do?

If you have exhausted the processes for contesting the
fine, you can request to pay it in instalments over six
months, in which case you will forfeit the discount.

What else will | have to pay?

A new fee of R100, the Infringement Penalty Levy (IPL), has
been introduced, per infringement notice, although this
amount may be increased by Ministerial regulation at any
time.

The circumstances and applicability of the IPL are unclear.
The AA believes that it has been brought into legislation in
an irregular way and amounts to a stealth tax which could
collect up to R1bn per ten million infringement notices
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issued. We are strongly opposed to the IPL and have made
a case against it in our submissions.

The IPL, and the revised fine values (along with other
changes like the reduction inincrements between speeding
fines from 5km/h to 2km/h) give credibility to the view that
AARTO has been changed with the almost sole goal of
maximising revenue, with road safety coming second.

This will be a boon to municipalities, some of which
derive up to 50% of their revenue from traffic fines. The
AA believes that revenue shortfalls in the fiscus should be
addressed by increased taxation or improved efficiency,
not by co-opting traffic legislation to fund them. The sole
purpose of traffic legislation should be to save lives.

What if | wasn't driving my car at the time?

You can notify the authorities to redirect the infringement
notice to the correct person. This is known as nomination.
If you don't know who was driving the car, you will be liable
as the owner.

The AA is concerned that the onerous requirement that
a copy of the nominee's driving licence must be provided
in the nominations process exposes owners to serious
consequences.

These might include criminal prosecution for traffic
violations committed when their vehicle is being driven
without their knowledge, such as when it is stolen, or
without their permission, such as when it is hijacked. There
is no way for the owner to know who was driving in such
cases, nor to obtain a copy of their driving licence, if indeed
they have a licence at all.

What if | dispute the infringement notice?

You can make a representation listing your objections, and
the infringement notice will be reviewed for correctness
and legality.

Can an enforcement order only be issued
against an individual?

No. Enforcement orders can be issued against operators
and juristic persons too.

What if I'm not satisfied with the outcome of the
representation process?

You can approach the Appeals Tribunal to review your
case. The AA views this a means to deter people from
challenging their infringement notices.
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Instead of citizens having access to one of the more than
700 Magistrate's Courts countrywide, a single tribunal of
nine members will hear these challenges in a location
which may be more than a thousand kilometres from the
alleged infringer's place of residence.

The AA believes this is an unreasonable limitation of
access to justice which creates unacceptable cost and
administrative burdens on road users.

What if | dispute the Appeals Tribunal finding?

You can approach a Magistrate’s Court to have it reviewed,
but beware: the new amendments to the AARTO Act do not
adequately outline the process for taking an infringement
notice into the criminal justice system.

As things currently stand, an enforcement order is not
suspended while legal processes take place, meaning
that a motorist who chooses to appeal their case to the
Constitutional Court (the highest court in South Africa)
would be blocked from many e-Natis transactions for as
long as the case takes to conclude.

This is at odds with the general rule that an appeal to a
higher court automatically suspends an order or sentence
after judgment until the appeals process is exhausted or
the order or sentence is overturned.

What other issues exist with the Appeals
Tribunal?

The AA has grave concerns about the Appeals Tribunal’s
capacity. It will have nine members, at least five of whom
must be present for a quorum. Even if only ten percent
of infringement notices reach the Appeals Tribunal, the AA
estimates it will have to consider up to a million cases a
year, or 2739 every single day of a year - one case every
31 seconds.

The Appeals Tribunal will fall under the RTIA and its
members will be paid by the RTIA. This forms a clear
conflict of interest, as the Appeals Tribunal members may
be tempted to find in favour of their overseers instead of
being guided by the facts.

The AA has previously noted that exactly this scenario
played outin the Fines4U court case, in which representations
officers were unlawfully instructed to reject certain
representations out of hand without considering the merits.

Page 3



We are further concerned that the Appeals Tribunal has
an open-ended mandate to determine its own procedures,
unlike in the criminal courts where procedures are clearly
defined by the Criminal Procedure Act.

The AA does not believe it is possible for the Appeals
Tribunal to deliver even-handed adjudication of contested
infringement notices.

What are demerit points?

Demerit points are an additional penalty to deter motorists
from habitually committing traffic violations. Not all
infringements attract demerit points.

How many points can | incur, and what happens
if | go over the limit?

Your driving licence is suspended for three months for
each point in excess of 15 (6 for a learner driver).

Do demerit points fall away?

Yes. For each three months in which you do not commit an
infringement, one demerit point is removed. A driver with
15 demerit points against their licence will take almost four
years to return to a clean licence if they do not commit any
more infringements.

A driver who attends a rehabilitation programme (yet to be
defined by the RTIA) may have their points reduced by four
upon successful completion.

Do demerit points only apply to private
individuals?

No. They also apply to fleets of vehicles which are required
to have operator cards, and to juristic persons, meaning an
entity like a company or trust which owns a vehicle. In such
cases, the demerit points are incurred against the vehicles
operator card or licence disc, as may be the case.

If a vehicle’s operator card or licence disc passes the
15-point maximum, it may no longer be driven on public
roads. The sale or scrapping of a vehicle does not remove
demerit points - they are automatically allocated to the
next vehicle the operator or juristic person acquires,
potentially leaving companies in a position where they
have purchased a brand-new vehicle but cannot legally
use it.
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Demerit points are removed at the rate of one every
three months from operator cards and licence discs of
vehicles owned by juristic persons, presuming no further
infringements are committed.

Small businesses and Corporate South Africa alike should
take careful note of the above - poor driving standards by
staff will lead to serious fleet management impacts.

Will AARTO be a problem for companies which
don’t own any vehicles?

On the face of it, no. But if anyone incurs too many demerit
points, they will be barred from driving until enough points
fall away.

This will affect the ability of staff who are required to drive
their private cars on business to do their jobs. AARTO
does not distinguish between demerit points incurred in
private time and those incurred while driving on company
business, so companies whose staff drive on business
are exposed to risk from poor driving standards, even if
infringements occur in a staffer’s private time.

Any company which has staff who drive on company
business should have a plan to manage AARTO, including
monitoring and reporting of staff demerit points,
and implementing driving standards improvement

programmes.

How will AARTO impact on e-tolls in Gauteng?

The Minister of Transport has indicated that, in light of
serious concerns raised about e-tolls in the province,
Cabinetwillannounce adecision on the future of the system
going forward. It's unclear when that announcement will
be made. Until then, it's not certain how AARTO will impact
on the non-payment of e-tolls in Gauteng.
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